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Thisisan appeal by plaintiff/appellant, International Collection Services, Inc.
(“1CS”), fromthedecision of the chancery court granting summary judgment infavor
of defendant/appelleg, VirginiaR. Bailey. The facts out of which this matter arose

are as follows.

Facts and Procedural History

Ms. Bailey wished to purchaseland in Texas. In order to do so, she executed
a note in the amount of $39,350.00 payable to the Richard Gill Company and gave
the Richard Gill Company a security interest in the property. The Richard Gill
Company later assigned the note to Benjamin Franklin Savings Association
(“BFSA”). Ms. Bailey failed to make the scheduled payments. BFSA foreclosed on
the property and held asale on 5 May 1987.

TheFederal Home L oan Board (“Bank Board”) appointed the Federal Savings
and Loan Insurance Corporation (“FSLIC”) as conservator of BFSA on 8 March
1989. The Bank Board then took numerous actions involving BFSA on 28 June
1989. These actions included: 1) it determined BFSA was still insolvent under
federal law and replaced the conservator with the FSLIC as sole receiver for the
purpose of liquidation; 2) it approved the organization of Benjamin Franklin Federal
Savings Association (“New Federal”); 3) it approved an acquisition agreement
whereby New Federal would purchase BFSA’s assets; and 4) it appointed FSLIC as

sole conservator for New Federal.

Congress enacted legislation on 9 August 1989 which caused the Resolution
Trust Corporation (“RTC”) to take over FSLIC. RTC began administering New
Federal on 6 September 1991. ICS purchased the note from RTC on or near 29
October 1992.

On 28 June 1995, ICS filed an action against Ms. Bailey in the Davidson
County Chancery Court for the deficiency balance on the note. 1CS asked the court
to enter judgment in ICS’ sfavor in the amount of $23,299.39 as of 28 February 1993
plus accrued interest. Ms. Bailey responded and denied she owed |CS any money.
She contended the foreclosure sale was unlawful and the Texas four year statute of

l[imitations barred the claim.



Both parties filed motions for summary judgment. Ms. Bailey filed abrief in
support of her motion and claimed the six year federal statute of limitations, United
States Codettitle 12, section 1821(d)(14), had expired. Inresponse, ICS alleged the
federal statute provided that ICS could rely on either the six year federal limitations
period or an applicable state limitations period. 1CS then argued Tennessee Code
Annotated section 28-2-111 applied to this case.

The court entered itsfinal judgment on 11 October 1996. The order stated as

follows:

This matter was before the Court on cross-motions for summary
judgment filed by the plaintiff, Internationa Collections, Services, Inc.,
and by the defendant, VirginiaR. Bailey.

After careful consideration of the briefsfiled by both parties and
oral argument of counsel, the Court concludesthat there areno genuine
Issues asto any material fact and that the defendant, VirginiaR. Bailey,
is entitled to summary judgment, dismissing the plaintiff's claim for
funds due from the defendant on a promissory note after the sale of
secured real property, sincethe plaintiff filed suit l applicable statutes
of limitations had run. The causeis barred.

The Court denies the plaintiff’s motion for Summary Judgment.

Asaresult, the court granted Ms. Bailey’ smotion. ICSfiledits notice of appeal on
23 October 1996 and a notice of no statement of the evidence or transcript to befiled
on 30 October 1996. ICS listed numerous issues on appeal; however, these can be
narrowed to only two. The first issue is whether the statutes of limitations, both
federal and state, had run, and the second issue is whether the trial court erred in
granting Ms. Bailey’ s motion for summary judgment and denying ICS smotion for
summary judgment. Ms. Bailey also presented theissue of whether thereisagenuine
issue of material fact concerning the existence and the amount of any debt. Our

discussion of ICS sfirst issue pretermits the remaining i ssues.

[I. The Statute of Limitations

Our review of this case is dictated by the provisions of Rule 56 of the
Tennessee Rules of Civil Procedure. Thus, we must determine, asdid thetrial court,
whether there are any disputes as to material facts and whether the moving party is
entitled to judgment as a matter of law. In doing so, we must discard dl
countervailing evidence and consider the evidence in the light most favorableto the
nonmoving party. See Gonzalesv. Alman Congtr. Co., 857 SW.2d 42, 44-5 (Tenn.



App. 1993).

There were no disputed facts material to the statute of limitationsissue. Thus,
the only question left for this court is the legal issue of whether the statute of
limitations had run. 1CS claims neither the federal nor the state statute of limitations
barred its action. Ms. Bailey, however, disagrees. It is her contention that ICS's
clam is barred by both United States Code title 12 section 1821(d)(14) and
Tennessee Code Annotated section 28-2-111.

A. Tennessee Code Annotated Section 28-2-111

Tennessee Code Annotated section 28-2-111(a) provides as follows: “Liens
on realty, equitable or retained in favor of vendor on the face of the deed, also liens
of mortgages, deeds of trust, and assignments of reality executed to secure debts,
shall be barred, and the liens discharged, unlesssuits to enforce the same be brought
withinten (10) yearsfromthe maturity of thedebt.” Tenn. Code Ann. §28-2-111(a)
(1980) (formerly codified as Tenn. Code Ann. 8 8590 (1934) (Williams)). Clearly,
this section does not apply to the present case. The Tennessee Supreme court has
long recognized the distinction between an action to enforce alien and an action to
enforcethe personal liability created by entering into aloan agreement. In 1944, the
court stated:

The lien and the personal liability were clearly recognized as
independent, asthis court has repeatedly held them to be. Either might
be barred without affecting the other. The bar of this statute [Tenn.
Code Ann. § 28-2-111] relatesto the lien on theland only. . . .

Summing up, we have found, first, that (1) the life of the
liability,—theright to foreclose for the debt secured thereby, and (2) the
life of the personal liability,— the right to enforce this liability for the
debt evidenced thereby, are wholly independent rights. Second, that it
follows that the time from which the limitation on the right to enforce
the oneisnot governed by the maturity of theother. Third, that it isthe
bar of the mortgage lien which alone is prescribed by Code, Section
8590;" while it is Code, Section 8600, which prescribes the bar of the
personal obligation.®

! Currently codified at Tennessee Code Annotated section 28-2-111(a) (1980).
% Currently codified at Tennessee Code Annotated section 28-3-109 (1980).

* Lawman v. Barnett, 180 Tenn. 546, 563-65, 177 SW.2d 121, 127-28 (Tenn.1944).
There is adiscrepancy between South Western Reporter Second Series and Tennessee Reports.
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The facts here are that a previous holder executed the lien in May of 1987. Thus,
thereisno lientoenforce. Instead, thereal cause of actionisbreach of contract; that
is, Ms. Bailey breached the contract, the note, executed between her and ICS's

predecessor in interest. Thisis an action to enforce a personal liability, not alien.

The Tennessee statute of limitation applicable to this case is Tennessee Code
Annotated section 28-3-109(a)(3). See Lawman, 180 Tenn. at 565, 177 S.W.2d at
128; Consumer Credit Union v. Hite, 801 S.W.2d 822, 824 (Tenn. App. 1990). That
section provides asfollows:. “Thefollowing actions shall be commenced within the
six (6) years after the cause of action accrued: . . . (3) Actions on contracts not
otherwise expressly provided for.” Tenn. Code Ann. § 28-3-109 (1980) (formerly
codified as Tenn. Code Ann. § 8600 (1934) (Williams)). The cause of action in this
case accrued when the holder of the note demanded payment in full upon Ms.
Bailey’ sdefault, that is, some time prior to the foreclosure sale.* The sale occurred
on 5 May 1987; thus, the statute of limitations ran at the very latest on 5 May 1993.
Therefore, ICS's cause of action filed on 28 June 1995 was not timely under
Tennessee Code Annotated section 28-3-109.

B. United States Code Title 12 Section 1821(d)(14)

|CS aso relies on the statute of limitations found in United States Code title
12 section 1821(d)(14).> This section provides as follows:

The above quote cites code section 8600. Thisis the way the opinion reads in Tennessee
Reports, but in South Western Reporter Second Series the quoted section cites code section
8601. It isthe opinion of this court that Tennessee Reportsis correct. In addition, we must note
that this same error isfound in a second portion of the opinion omitted in the above quote.

* See Consumer Credit Union, 801 SW.2d at 824-25; Farmers & Merchants Bank v.
Templeton, 646 S\W.2d 920, 923 (Tenn. App. 1982). The case law states: “We hold that in
matters of installment notes containing accel eration clauses, the cause of action as to future non-
delinguent installments does nat accrue until the creditor chooses to take advantage of the clause
and accelerate the balance.” Farmers & Merchants Bank, 646 SW.2d at 923. The facts of this
case revea the note was an installment note with an acceleration clause and the holder took
advantage of the acceleration clause prior to initiating foreclosure proceedings.

> For the purposes of this analysis we will assume the federal statute appliesto ICS.
Clearly, section 1821 appliesto RTC. Theterm Corporation isdefined as the Federal Deposit
Insurance Corporation (“FDIC”). 12 U.S.C. § 1811 (Supp. 1993). RTC and the former FSLIC
are themselves corporations, but are under the exclusive control of the FDIC. Thus, section 1821
appliesto them aswell. Seeid. § 1441a(b)(4)(A) (Supp. 1993).

ICS, however, contends section 1821 appliesto it based on the application of the
common law principle that atransferee receives all of the rights held by the transferor to enforce
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(A) In general
Notwithstanding any provision of any contract, the applicable statute
of limitations with regard to any action brought by the Corporation as
conservator or receiver shall be—
(i) in the case of any contract claim, the longer of—
() the 6-year period beginning on the date the claim accrues, or
(I1) the period applicable under State law; and

(B) Determination of the date on which a claim accrues

For purposes of subparagraph (A), the date on which the statute of
limitation begins to run on any claim described in such subparagraph
shall be the later of—

(i) the date of the appointment of the Corporation as conservator or
receiver; or

(i) the date on which the cause of action accrues.

12 U.S.C. § 1821(d)(14) (Supp. 1993). There are two questions which we must
answer in order to determine whether the statute has run. The first iswhen did the

cause of action accrue as defined in subparagraph (B).

Therearethree datesrelevant to the determination of when the cause of action
accrued. The parties agree the cause of action accrued for purposes of subparagraph
(B)(ii) some time prior to the 5 May 1987 foreclosure sde. For the purposes of
subparagraph (B)(i), itisICS' scontention that the cause of action accrued on 28 June
1989, the date the Bank Board appointed FSLIC as sole receiver of BFSA. To the
contrary, Ms. Bailey argues the relevant date is 8 March 1989, the date the Bank
Board appointed FSLIC as conservator of BFSA. It isthe opinion of this court that
the appropriate date given the plain language of subparagraph (B) is 8 March 1989.
See Resolution Trust Corp. v. Farmer, 865 F. Supp. 1143, 1149n.5 (E.D. Pa. 1994);
Resolution Trust Corp. v. Interstate Fed. Corp., 762 F. Supp. 905, 908 (D. Kan.
1991). Thus, the statute of limitations began to run pursuant to subparagraph (B) on
8 March 1989, the later of 5 May 1987 and 8 March 1989.

Given this finding the determination of which statute of limitations applies
under subparagraph (A) isirrelevant. To explain, subparagraph (A) providesthat the
applicable statute of limitations shall be the longer of the six-year period beginning

on the date the claim accrues or the period applicable under state law. In this case,

the obligation. Despite ICS sinsistence, thereis conflict among the various federal and state
courts as to whether section 1821(d)(14) appliesto RTC' s assignees. Compare Federal Fin. Co.
v. Hall, 108 F.3d 46, 49-50 (4th Cir. 1997), with Cadle Co. v. 1007 Joint Venture, 82 F.3d 102,
105 (5th Cir. 1996).



however, there is no need to make this determination because both statutes had run
by thetime ICSfiled theclaim. Asstated abovethe six-year federal period began to
run on 8 March 1989 and the state statute began to run on 5 May 1987. ICSfiled its

claim on 28 June 1995 more than six years after both of these dates.

[11. Conclugon

There are no material factual disputes, and the law entitles Ms. Bailey to a
judgment as a matter of law. 1CS can not prevail because both the federal and state
statute of limitationshad expired. Thus, it followsthat the chancery court did not err
whenit denied ICS smotion for summary judgment and granted Ms. Bailey’ smotion

for summary judgment.

Therefore, it resultsthat thejudgment of the chancery courtisaffirmed, andthe
caseisremanded to the chancery court for any further necessary proceedings. Costs

on appeal are taxed to plaintiff/appellant, International Collection Services, Inc.

SAMUEL L. LEWIS, JUDGE

CONCUR:

BEN H. CANTRELL, JUDGE

WILLIAM C. KOCH, JR., JUDGE



